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SUMMARY OF FACTORS HAVING THE POTENTIAL TO AFFECT SWP DELIVERIES

Updated June 2014

TOPIC CASE NAME & ISSUE FILING DATE RECENT DEVELOPMENTS

OCAP
BIOLOGICAL
OPINIONS

2008 Delta Smelt Biological Opinion
San Luis Delta Mendota Water Authority v. Salazar

E.D. Cal. (1:09-CV-00407) 3-3-2009

9th Circuit Court of Appeals (11-15871, 11-16617, 11-16621, 11-
16623, 11-16624, 11-16660, 11-16662, 11-17143) 2011

Water agencies challenge 2008 Delta Smelt Biological
Opinion, which imposes flow restrictions on the State
Water Project and Central Valley Project to protect
Delta smelt.

On March 13, 2014 the Ninth Circuit of the United States Court of Appeals
overturned the district court's decision that the Bureau of Reclamation
(“BOR”) unlawfully failed to prepare an adequate NEPA analysis before
adopting the 2008 Biological Opinion (“BO”). The Ninth Circuit held that
U.S. Fish and Wildlife Service’s (“FWS”) BO was sufficiently explained and
its issuance was not arbitrary and capricious, except that BOR failed to
perform a proper NEPA analysis for the impacts of the Projects' changed
operations. On May 12, 2014, the State Contractors, Federal Contractors,
and DWR each filed petitions for rehearing before an 11-member panel of
Ninth Circuit (“en banc” rehearing). Several briefs arguing the court should
rehear the case were subsequently filed by hydroelectric power
associations, ACWA, Friant Water Authority, Southern California Water
Committee, Northern California Water Association, California Building
Industry Association, California Forestry Association, farm credit and bank
organizations, California Farm Bureau Federation, Western Growers
Association, National Council of Farmer Cooperatives, Conaway
Preservation Group, and six states (Nebraska, Kansas, Alaska, South
Carolina, Wyoming, and Oklahoma). The original Ninth Circuit panel
invited oppositions to the petitions, which were due in mid-June 2014. If
rehearing is granted, the Ninth Circuit may ultimately revise its earlier
March 13 decision.

Remanded Biological Opinion. The district court continues to manage the
remand for the BO. In March 2014, the court granted an extension for
completing the BO and ordered the parties to provide updates every 4
months. The court will not take action on the Ninth Circuit's Smelt ruling
until a final mandate is issued to take action. The parties continue to
prepare a new BO in the interim until any such mandate order issues.

2009 Salmon Biological Opinion
San Luis Delta-Mendota Water Authority v. Locke

E.D. Cal. (1:09-CV-01053) 6-15-2009

9th Circuit Court of Appeals (12-15144, 12-15289, 12-15290, 12-
15291, 12-15293, 12-15296) 2012

In September 2011, the federal district court ruled that the Salmon BO was
inadequate and ordered that a new BO be prepared. Appeals were filed.
On March 26, 2014, the Ninth Circuit requested additional briefing from
the parties regarding the impact of the recent Smelt appeal decision (see
above) on the arguments in the pending Salmon BO appeal. Hearing is
scheduled for September 15, 2014.
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Water agencies challenge 2009 Salmon Biological
Opinion, which imposes flow restrictions to protect
salmon.

Remanded Biological Opinion. In March 2014, the district court granted
an extension for completing the BO, but ordered the parties to provide
updates every 4 months to the court regarding the remand process.

LONGFIN SMELT Longfin Smelt Protection under CESA 12-8-2008

State Water Contractors v. Dept. Fish & Wildlife
Sacramento County Superior Court (34-2009-80000203)

State Water Contractors (“SWC”) challenged DFW’s
recommendation of permanent protection of Longfin
smelt under the California Endangered Species Act
(“CESA”) and the “take” permit issued to DWR.

SWC, DFW and DWR reached a settlement and dismissal was granted on
February 20, 2014. Among other terms, the settlement calls for
implementation of a 3-year Longfin Smelt Study Program to be paid for, in
large part, by relaxation of certain study requirements in the Longfin take
permit.

BAY-DELTA
LITIGATION (OTHER
THAN ENDANGERED
SPECIES)

Public Trust Challenge to Delta Exports 9-3-2010

California Water Impact Network (“CWIN”) v. SWRCB
Sacramento County Superior Court (34-2010-80000653)

Environmental and fisheries advocates allege Delta
exports violate the public trust doctrine and are
unconstitutional, and seek to compel SWRCB to adopt
and enforce flow, salinity, and temperature standards
in the Bay-Delta. DWR is also a respondent, and State
Water Contractors have intervened.

DWR and SWC contend these issues have already been determined by
litigation related to the Water Right Decision 1641 that is now final. The
administrative record has not yet been lodged. On June 14, 2011, the
court entered an updated order that confirmed that each responding party
has until 30 days after lodging of the administrative record to file its
answer to the petition. On July 1, 2011, the U.S. Bureau of Reclamation,
which was named by Petitioners as a real party in interest, filed a
statement that it will not waive sovereign immunity. No current
developments exist in the case.

MONTEREY PLUS
LITIGATION

Monterey Plus CEQA & Validation Action 6-3-2010

(“Central Delta I”)
Central Delta Water Agency (“CDWA”), et al. v. DWR
Sacramento County Superior Court (34-2010-80000561)

Delta water agencies and environmental and fisheries
advocates seek a ruling that the Monterey
Amendments are invalid, decertification of the
Monterey Plus EIR, and reversal of DWR’s approval of
Monterey Plus.

Central Delta and other challengers seek to invalidate the Monterey Plus
EIR and the Monterey Plus Project. On April 25, 2012, the court entered an
order bifurcating the issues for a series of trials. Phase One, dealing with
affirmative defenses based upon statute of limitations, laches, and
mootness was tried by the court on November 2, 2012. On January 31,
2013, the court issued a Final Statement of Decision finding that plaintiffs’
second and third causes of action (for reverse validation and mandamus)
were untimely and thus barred. The court also found that challenges to
the DWR-KWBA transfer were barred by the Annual Validating Act and
other legal defense(s).

The hearing on the remaining CEQA cause of action challenging the
sufficiency of the 2010 EIR was held on January 31, 2014. The Central
Delta I and Rosedale CEQA challenges were consolidated for a combined
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hearing on the CEQA issues. The court issued its ruling on March 5, 2014,
rejecting the majority of the petitioners’ challenges and finding one lone
impact that required further analysis – the EIR’s discussion of the Kern
Water Bank’s potential future impacts on the project, particularly as to
potential groundwater and water quality impacts. At this point it does not
appear this lone issue identified by the court will result in any injunctive
relief or impact to Kern Water Bank operations. The court has set a further
hearing on the remedies phase related to the analysis of the Kern Water
Bank for September 5, 2014.

MONTEREY PLUS
LITIGATION

Kern Water Bank Transfer 7-2-2010

(“Central Delta II”)
CDWA, et al. v. Kern County Water Agency
Sacramento County Superior Court (34-2010-80000719)

Delta water agencies and environmental and fisheries
advocates seek to restore the Kern Water Bank to
public ownership contrary to the Monterey Plus Project.

The case continues to be stayed by the court until resolution of the Central
Delta I case (above). Central Delta II challenges the second part of the Kern
Water Bank transfer, i.e., the transfer from KCWA to KWBA, and could be
subject to the same time-bar defenses against the reverse validation and
mandamus causes of action successfully asserted in Central Delta I (above).

Kern Water Bank Transfer 6-3-2010

(“Rosedale Litigation”)
Rosedale–Rio Bravo Water Storage Dist., et al. v. DWR
Sacramento County Superior Court (34-2010-80000703)

Rosedale-Rio Bravo and Buena Vista Water Storage
Districts seek to overturn DWR’s approval of the Kern
Water Bank transfer, and to compel DWR to consider
the transfer’s impacts on groundwater levels in the
Kern River aquifer.

See “Central Delta I,” above. The Rosedale case was consolidated with
Central Delta I for resolution of the CEQA challenge. (See discussion
above.)

DELTA PLAN DELTA STEWARDSHIP COUNCIL CASES June 14, 2013

State Water Contractors et al. v. Delta Stewardship
Council
Judicial Council Coordinated Proceeding No. 4758 (coordinated in
Sacramento County Superior Court)

A challenge by The State Water Contractors and 25
other plaintiffs to overturn the Delta Stewardship
Council’s (“Council”) adoption of the Delta Plan (the

On May 16, 2014 the superior court ordered that a traditional briefing
process will be used (all issues to be briefed concurrently). The parties are
currently conferring on a briefing schedule. A Case Management
Conference with the court is scheduled for July 18, 2014.
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“Plan), promulgation of related regulations, and
certification of a Program Environmental Impact Report
(“EIR”) based on the Council (1) exceeding its authority
under the Sacramento-San Joaquin Delta Reform Act of
2009 and (2) failing to analyze the Plan’s impacts under
the California Environmental Quality Act (“CEQA”).

POWER FERC Relicensing CEQA Challenge 8-21-2008

County of Butte, et al., v. DWR
Yolo County Superior Court (CV-09-1258)
3rd District Court of Appeal (C071785)

Plumas and Butte Counties seek to decertify DWR’s EIR
for the FERC relicensing project, and reverse DWR’s
approval of the FERC relicensing application.

The CEQA challenge by Plumas and Butte Counties was heard by the trial
court in January 2012. In June 2012, the trial court entered judgment in
favor of DWR. Plumas and Butte Counties have appealed. The State Water
Resources Control Board has issued a Water Quality Certificate for the
FERC relicensing of the Oroville Dam and Facilities. The court granted
DWR’s request to take judicial notice of the Certificate which supports
DWR’s approval of the FERC relicensing application.

SHORTAGE
CUTBACKS and
AREA OF ORIGIN

Area of Origin Challenge to SWP Exports 7-17-2008

Solano County Water Agency v. DWR
Sacramento County Superior Court (34-2008-00016338)

Four northern State Water Project contractors sought
to enjoin DWR from imposing Article 18 shortage
provisions against them, citing “area of origin” and
“county of origin” rights.

The parties have negotiated sets of “Agreement in Principle” for
settlement, to be approved by DWR and all intervening contractors prior to
DWR preparing final settlement documents and any necessary CEQA
documents. Many State Water Project contractors have approved the
Agreement in Principle. On January 30, 2014, the court approved a
stipulated settlement to dismiss the action with prejudice. The settlement
requires DWR to calculate a separate SWP Table A allocation for three SWP
contractors. Under the settlement, the SWP Table A allocation for those
contractors will not be subject to operational or regulatory restrictions that
only affect the south Delta export facilities. On March 18, 2014, the court
issued an order for the dismissal of the complaint in Intervention with
prejudice.






